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Holland, Sweden & England in 

New Jersey

 Holland 1620s New Amsterdam [NYC], 

and Pavonia (Jersey City) until 1660s.

 Sweden 17[?] year settlement southern NJ

 England - 1664 granted “New Jersey” –

lands between Hudson and Delaware Rivers 

to English proprietors [no mention of native 

governments or peoples?] 



Royal Proclamation of 1763

 Delineated the boundaries of tribal lands as 

west of the crest of the Appalachia Mts.  

Colonists could not enter this area or 

purchase lands without Royal permission.



Articles of Confederation 1781

Article IX (4).  The United States in 

Congress assembled, shall also have the 
sole and exclusive right and power of . . . 

regulating the trade and managing all affairs 

with the Indians . . . .



G. Washington to Congress, 9/7/1783
 “Indians ... retreat as our Settlements advance upon them and they 

will be as ready to sell, as we are to buy; That it is the cheapest . . .  

way of dealing . . . .

 Settlemt of the Western Country and making a Peace with the 

Indians are so analogous that there can be no definition of the one 

without involving considerations of the other. . . . policy and 

oeconomy point very strongly to the expediency of being upon 

good terms with the Indians, and the propriety of purchasing their 

Lands in preference to attempting to drive them by force of arms 

out of their Country; which as we have already experienced is like 

driving the Wild Beasts of the Forest which will return us soon as 

the pursuit is at an end and fall perhaps on those that are left there; 

when the gradual extension of our Settlements will as certainly 

cause the Savage as the Wolf to retire; both being beasts of prey 

tho’ they differ in shape. . . . nothing to be obtained by an Indian 

War but the Soil they live on and this can be had by purchase at less 

expence . . . .” [1783 Congress drew a line]



NW Ordinance of 1787

The utmost good faith shall always be 

observed towards the Indians; their 

lands & property shall never be taken 

from them without their consent; and 

in their property, rights & liberty they 

never shall be invaded or disturbed, 

unless in just and lawful wars . . . . 



COMMERCE

Art. I, Section 8

“The Congress shall have Power . . . to 

regulate Commerce with foreign Nations, 

and among the several States, and with the 

Indian tribes . . . .” 



Legislative Enforcement of Congress’ Power

1790 Act: “no sale of lands made by any Indians, or 

any nation or tribe of Indians within the United 

States, shall be valid to any person or persons, or 

to any state . . .  unless the same shall be made and 

duly executed at some public treaty, held under 

the authority of the United States.” 

Codified with no substantive changes at 25 U.S.C. § 177 (2018).



Congressional Representation

Article 1

“Representatives and direct Taxes shall be 

apportioned among the several States . . . 

according to their respective Numbers, . . . 

excluding Indians not taxed, three fifths of 

all other Persons.”  

(Amended by the 14th Amendment)



14th AMENDMENT 

“Representatives shall be apportioned among 

the several States according to their 

respective numbers, counting the whole 

number of persons in each State, excluding 

Indians not taxed.”      (1868)

All Indians made U.S. citizens in 1924



Treaties

Article VI

“This Constitution, and the Laws of the United 
States . . . and all Treaties made, or which shall be 
made . . . shall be the supreme Law of the Land; 
and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of 
any State to the Contrary notwithstanding.”



FEDERAL INDIAN POLICIES

 “The Savage as Wolf” GW 1783 

 Trade & Intercourse Act Era

 Removal Era

 Reservation Era

 Allotment & Assimilation Era

 Indian Reorganization Act Era

 Termination Era

 Self-Determination Era

 U.S. Colonizing Theory- Johnson v. 

McIntosh (1823)



THEMES OF INDIAN LAW

 Congressional Plenary Power

 Diminished Tribal Sovereigns -Tribes 
retain all aspects of sovereignty not 
abrogated by a statute (Congress takes) or 
by a treaty  (tribe voluntarily surrenders)   
or by implied divestiture (Oliphant (1978)

 Trust relationship – fiduciary duty (U.S. 
Trustee and Guardian of Indian wards)



TREATIES

United States, England, France, 

Holland, Russia, Mexico, Texas, 

and Spain with Tribes

1550-1875



English Colonial Treaties with 

Indian Nations

 Shawnee diplomacy – Pa. (Ben F. 1736-62)

 Shawnee Treaties w/ Pa. - 1701 & 1757 

 Treaty of Easton 1758 [border of NJ; 

Lenape] 

 20+ Colonial/Tribal treaties  1722-1779  



Continental Congress & Articles of 

Confederation Congress 1774-1789

 Delaware Nation – 1778 - [NJ Lenape then 

located in Ohio area]

 1783 Congress forbids settling on or buying 

lands inhabited or claimed by Indians 

 8 treaties 1784-1789 



Commercial protection

▪ US included a provision in most treaties in 
which the Tribe agreed that "the United States 
shall have the sole and exclusive right of 
regulating their trade." 

▪ 25 U.S.C. § 177, July 22, 1790, Congress 
fulfilled promises to protect tribal and Indian 
lands. 

▪ Federal licenses, passports, kept alcohol 
and trespassers out.



The Status of Indian Treaties 

in United States Law

 375 treaties with tribal nations 1778-1871

 Treaties are contracts between nations -
Passenger Fishing Vessel (1979)

 United States v. Winans (1905) (reserved rights)

 Navajo Nation treaties 1849 & 1868 



Johnson v. McIntosh, 21 U.S. 543 

(1823).

 Country settled on Discovery & Conquest 

 Discovery limited tribal real property rights 

 Discovery limited tribal sovereign rights



Manifest Destiny

 Special virtues of Americans & institutions 

 America’s mission to redeem & remake the 

world in our image

 Divine destiny under God’s direction to 

accomplish this wonderful task  



Louisiana Purchase - 1803

From Ambrose & Axtell, L&C Voyage of Discovery (1998)



United States v. Kagama, (1886)

 “The relation of the Indian tribes living 

within the borders of the United States, both 

before and since the Revolution, to the 

people of the United States, has always 

been an anomalous one, and of a complex 

character.”  118 U.S. at 381. 



Talton v. Mayes (1896)

 Are Indian nations’ self-governing powers 

subject to U.S. Constitution provisions?

 NO. 

 Tribal powers of self-governance and 

autonomy include exclusive jurisdiction over 

their own citizens.

 “the powers of local self government enjoyed 

by the Cherokee nation existed prior to the 

Constitution, they are not operated upon by the 

Fifth Amendment”



Seminole Nation v. U.S. (1942)

▪ The government is more than “a mere contracting party”.

▪ U.S. argument “fails to recognize the impact of certain 

equitable considerations and the effect of the fiduciary 

duty of the Government to its Indian wards.”

▪ “Under a humane and self imposed policy ... [the U.S.] 

has charged itself with moral obligations of the highest 

responsibility and trust. Its conduct ... in dealings with the 

Indians, should therefore be judged by the most exacting 

fiduciary standards.”  



Williams v. Lee (1959)

 Does Az state court have jurisdiction to hear 
a case by a non-Indian on-reservation 
merchant against Navajo buyers regarding 
their purchases made in Indian country?

 No. To allow “state jurisdiction would 
undermine tribal courts and infringe on the 
“right of the Indians to govern themselves.”

 “question has always been whether the state 
action infringed on the right of reservation 
Indians to make their own laws and be ruled 
by them.”



McClanahan v. Az Tax 

Comm. (1973)
 Can Arizona impose income taxes on 

reservation based Indian individual?

 No. State tax preempted.

 Long federal policy “of leaving Indians 

free from state jurisdiction and control” 

 Bracker (1980); Central Machinery 

(1980); Warren Trading Post (1965) –

Ariz no authority to impose taxes on 

various commercial dealings with tribes.  



U.S. v. Wheeler 1978

 Separate sovereigns can prosecute you for the 

“same” crime and not violate Double Jeopardy

 Tribes have their retained sovereignty to 

prosecute tribal citizens. Tribes exercise 

inherent sovereign powers that are not federal 

powers. (citing Talton).

 “inherent powers of a limited sovereignty 

which has never been extinguished.” 

 “self-governing sovereign political 

communities.”



National Farmers Union v. Crow 

Tribe (1985)
 Does tribe retain power to compel non-Indian 

property owner to submit to tribal court civil 

jurisdiction?

 Yes. But tribal court jurisdiction requires 

examination of tribal sovereignty and whether it 

has been altered or divested.  

 Iowa Mutual (1987) (same).

 But see Mont v. US, Strate v. A-1, Hicks & Plains

 Parties must exhaust their tribal court remedies 

before moving to federal or state courts



Water

Winters v. United States (1908) (water 

reserved).

Arizona v. California (1963) (PIA).

 Settlements -1982-2021.

 Agua Caliente (9th Cir. 2017) (groundwater), 

S.Ct. denied review.



What’s a tribe and who’s Indian?
▪ Congressional act, treaty, BIA administrative 

agency decision, Executive Branch order.

▪ Government powers recognized by USA. E.g.

sovereign immunity, judicial powers, immunity 

from state taxes.

▪ 573 federally recognized tribes. Binds state courts, 

imposes trust responsibility on USA, tribes qualify 

for federal programs and money for tribes/Indians.

▪ Tribal governments decide citizenship.

▪ Indian nations decide citizenship criteria. 

▪ Political disputes? BIA has to decide federal funds.



Indian Civil Rights Act (1968)

 Applied most of Bill of Rights, but not the 

establishment of religion, rights to guns, or 

provide attorneys at gov’t cost.

 Provide Due Process and Equal Protection to 

all (not new ideas in Indian country).






